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The Hong Kong Companies Court recognises and gives 
assistance in relation to a Mainland liquidation for the first 
time 
 
Richard Hudson and Judy Wu  
 
In recent years the Hong Kong Companies Court has dealt with a large number of applications for recognition and 
assistance from the Courts of various overseas jurisdictions in relation to cross border insolvency matters. The Court 
will now routinely grant orders of recognition and assistance to liquidators of companies incorporated in 
Commonwealth jurisdictions such as the Cayman Islands, Bermuda and the British Virgin Islands, which are all 
common law jurisdictions which have insolvency law regimes which are in many ways similar to Hong Kong’s own 
regime.   
 
Having granted an order recognising corporate insolvency proceedings in a civil law jurisdiction for the first time in 
Re Kaoru Takamatsu [2019] HKCFI 802, the Court has recently recognised insolvency proceedings from another 
civil law jurisdiction, namely Mainland China, in Joint and Several Liquidators of CEFC Shanghai International Group 
Limited [2020] HKCFI 167. This is a significant decision, given the extensive connections between Hong Kong and 
Mainland China and given that the Mainland operates a significantly different economic and legal model to that in 
Hong Kong.   
 
The Court also considered whether a garnishee order nisi should be made absolute when, after the service of the 
garnishee order nisi, a foreign bankruptcy order is made in relation to the garnishee. 
 
Background 

 
CEFC Shanghai International Group Limited (the “Company”) is a Mainland-incorporated investment holding 
company. The Company went into insolvent liquidation pursuant to the Shanghai Court’s order under the Enterprise 
Bankruptcy Law, and administrators (“Administrators”) were appointed by the Shanghai Court. The Company’s 
assets in Hong Kong included a claim against its Hong Kong subsidiary (the “HK Subsidiary”), which was in liquidation 
in Hong Kong. The Administrators discovered after their appointment that a default judgment had been obtained by 
Right Time Global Investment SPC-Right Time Value Investment Fund SP (“Right Time Fund”) against the Company 
in Hong Kong. A garnishee order nisi to enforce the default judgment was obtained on 12 August 2019, and the 
garnishee hearing was scheduled for 11 December 2019. In view of the upcoming garnishee hearing, the 
Administrators sought urgent recognition and assistance. Upon the request of the Administrators, the Court 
adjourned the garnishee proceedings to 8 January 2020.  The Shanghai Court issued a letter of request to facilitate 
the Administrators’ recognition application. 
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The Criteria 

 
The Honourable Justice Harris noted that the principles in relation to recognising foreign insolvency proceedings are 
well settled in Hong Kong, and such applications are now normally made in writing. The Judge summarised in his 
judgment the criteria which need to be satisfied in order for the Companies Court to recognise foreign insolvency 
proceedings as follows:- 
 

1. The foreign insolvency proceedings are collective insolvency proceedings; and 
 

2. The foreign insolvency proceedings are opened in the company’s country of incorporation.   
 
The Judge also stated that the Companies Court does not grant a foreign liquidator whose appointment it has 
recognised all of the powers available to a liquidator appointed by it pursuant to the Companies (Winding Up and 
Miscellaneous Provisions) Ordinance (Cap. 32). He summarised the principles that circumscribe the limits of the 
common law power of assistance as follows:- 
 

1. The power of assistance exists for the purpose of enabling foreign courts to surmount the problems posed for 
a world-wide winding up of the company’s affairs by the territorial limits of each court’s powers; 

 
2. The power of assistance is available only when it is necessary for the performance of the foreign officeholder’s 

functions; and 
 

3. An order granting assistance must be consistent with the substantive law and public policy of the assisting 
court. 

 
Compliance with the Criteria 

 
The Judge found that the Company’s Mainland liquidation encompassed all of the Company’s assets, and the 
Administrators made the recognition application consistently with the Companies Court’s existing practice, namely, 
the application was supported by the Shanghai Court’s letter of request, to maintain the principle of collectively and 
pari passu distribution. The Judge found that the Mainland liquidation was a collective insolvency proceeding. The 
Judge also noted that the powers sought by the Administrators were consistent with Mainland insolvency law and 
with the standard recognition order granted by the Companies Court, and accordingly the Judge made an order of 
recognition and assistance in the conventional terms, including an order that no proceedings may be brought against 
the Company in Hong Kong save with the leave of the Court.   
 
The Judge commented that the Mainland courts had not so far recognised a foreign insolvency proceeding pursuant 
to the Enterprise Bankruptcy Law. However, he was of the view that the Enterprise Bankruptcy Law envisaged that 
there would be recognition of foreign liquidators, as one would expect to be the case given the transnational business 
nature of many Mainland businesses. 
 
Foreign Bankruptcy Order vs Local Garnishee Order Nisi 

 
In considering the issue of whether a garnishee order nisi should be made absolute when a foreign bankruptcy order 
had been made after the service of the garnishee order nisi, the Judge considered Galbraith v Grimshaw (1910) AC 

508, a case in which a creditor obtained a monetary judgment against a debtor in Scotland, and the judgment was 
subsequently extended to England. The creditor served a garnishee order nisi on a firm who owed a debt in England 
to the judgment debtor, who was adjudicated bankrupt after the service of the garnishee order nisi. The House of 
Lords held that where a Scottish bankruptcy occurred after an English garnishee order nisi, the judgment creditor 
prevailed over the Scottish trustee in bankruptcy. 
 
The Judge pointed out that the decision in Galbraith had been subject to much academic criticism. Having considered 
more recent authorities (most notably the influential Privy Council decision in Cambridge Gas (2007) 1 AC 508), the 
Judge found that the analysis in Galbraith was narrow and inconsistent with contemporary cross-border insolvency 
law. Accordingly, the Judge refused to follow Galbraith, and declined to make absolute the garnishee order nisi 
obtained before the commencement of the Company’s Mainland insolvency proceedings.  
 
Conclusion 

 
The decision is a welcome one in that it provides further evidence of the Court’s willingness to assist foreign office 
holders from civil law jurisdictions and to try to achieve consistency in the treatment of creditors across different 
jurisdictions. The Judge reminded us that the extent to which greater assistance can be provided to Mainland 
administrators in the future remains to be determined on a case by case basis, and is dependent on whether the 
Mainland, like Hong Kong, promotes a unitary approach to transnational insolvencies. 
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CFI confirms SFC’s powers to seize and require passwords 
to digital devices   
 
Carmen Ng  
 
On 14 February 2020, Court of First Instance (CFI) judge Mr Justice Anderson Chow handed down a judgment ([2020] 

HKCFI 270) dismissing 5 applications for judicial review of a number of search warrants authorizing the Securities and 
Futures Commission (SFC) to search the applicants’ premises and the SFC’s decisions to seize and retain various 

digital devices belonging to the applicants in the course of execution of the search warrants and to issue notices 
pursuant to section 183(1) of the Securities and Futures Ordinance (SFO) requiring the applicants to provide the 

passwords to their email accounts or digital devices.  
 
The Search Warrants. The applicants argued that the search warrants were unlawful and invalid for want of specificity. 

The Judge observed that as a matter of principle, what is required to be set out in a search warrant is to be determined 
by the empowering statute. There is no overriding or overarching requirement for specificity outside what is mandated 
by the relevant statute authorizing the issue of the search warrant. The relevant statue, i.e. section 191(1) of the SFO, 
does not require the search warrant to state the relevant offence or misconduct under investigation, nor does it require 
the search warrant to include or set out a “protocol” on how examination of the contents of the digital devices should 
be carried out in order to protect the privacy of the applicants. In conclusion, the Judge rejected the applicants’ 
contention that the warrants were unlawful or invalid for want of specificity.  
 
Digital devices are “records” or “documents” in the SFO. On the question whether the SFC has the power to seize 

digital devices under the relevant provisions of the SFO, the Judge found that the wide definitions of the words “records” 
or “documents” which may be required to be produced under Part VIII of the SFO include digital devices such as mobile 
phones, tablets, computers and discs as it would be “wholly out of touch with reality” to read the relevant provisions of 
the SFO, which are plainly designed to assist the SFC in the discharge of its investigative functions under Part VIII of 
the SFO and which authorize or require the production, search, seizure and removal of records and documents relevant 
to the SFC’s investigations, as excluding such digital devices from the scope of those provisions.  
 
Seizure of Digital Devices. On the question whether the seizure of digital devices was unlawful or unconstitutional as 

it disproportionately interfered with the applicants’ right to privacy under the Basic Law (BL 30) and/or the Hong Kong 
Bill of Rights (BOR 14). The Judge observed that it is trite that the right to privacy is not absolute, but may lawfully be 
restricted provided that the restriction can satisfy the 4-step proportionality test established in Hysan Development Co 
Ltd v Town Planning Board (2016) 19 HKCFAR 372, namely, (i) “legitimate aim”, (ii) “rational connection”, (iii) “no more 

than reasonably necessary”, and (iv) “fair balance”. The first and second elements are easily satisfied on the facts of 
the case with the legitimate aim being the SFC investigations and the seizures being rationally connected to the 
advancement of that aim. As for the third element, the Judge examined the circumstances of the relevant seizures and 
found that they were no more than reasonably necessary as the devices appear to contain materials relevant to the 
SFC investigations. In respect of the fourth element, the Judge found that there was a fair balance in place as the SFC 
offered safeguards to protect the privacy of the applicants, such as using keyword searches to identify relevant 
materials contained in or accessible through the digital devices and/or viewing the contents together with the applicants. 
In conclusion, the Judge was of the view the interference with the applicants’ right to privacy occasioned by the SFC’s 
seizures of the digital devices satisfies the 4-step proportionality test established in Hysan, and is thus lawful and 
constitutional.  
 
Requiring Passwords. As to the SFC’s decisions to issue s.183(1) notices requiring the applicants to provide the 

passwords to their email accounts or digital devices, the Judge observed that as a matter of principle, where a warrant 
authorizes the seizure of a particular document, the officer empowered by the warrant is lawfully entitled to seize the 
whole file containing the document, without having to separate the individual sheet authorized to be seized, for the 
purpose of examination at the police station, provided that what he does is reasonable in the circumstances (see 
Reynolds v Commissioner of Police of the Metropolis [1985] 1 QB 881, at 890A-B). This principle has been extended 
to authorise the seizure of a computer hard disk, or the taking of an image of the hard disk, containing relevant 
documents even though it would almost inevitably contain vast amounts of personal or private materials which are not 
relevant to the law enforcement agency’s investigation. The underlying reason appears to be driven by the practical 
reality that information, documents and records are nowadays mostly kept in digital or electronic forms and stored in 
(inter alia) email accounts and digital devices which (i) would almost inevitably contain large amounts of personal or 
private, but irrelevant, materials, and (ii) are often also protected by specific login names/IDs and passwords. For the 
same reasons, the Judge considered that the SFC is empowered, under s.183(1), to require the applicants to provide 
means of access to email accounts and digital devices which contain, or are likely to contain, information relevant to 
its investigations even though the email accounts and digital devices would likely also contain other personal or private 
materials which are not relevant to the SFC’s investigations.  
 
Conclusion. This judgment demonstrates the Hong Kong court’s willingness to construe relevant legislation with 

reference to the practical realities of modern day commercial activities so as to strike an appropriate balance between 
the proper investigation of possible breaches or contraventions of the SFO and maintenance of market integrity, which 
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plainly are matters of high importance given Hong Kong’s position as a leading regional financial centre, and an 
individual’s constitutional right of privacy, which is equally important so as to maintain Hong Kong’s good ranking in the 
world’s rule of law index. 
 
 

HKSAR: Legal implications of the new coronavirus –  
COVID-19 
 
Lorraine Lee  
 
On 30 January 2020, the World Health Organisation (WHO) declared the outbreak of the new coronavirus, 
(subsequently renamed as COVID-19), “a public health emergency of international concern”. Various unprecedented 
and draconian measures were imposed by the PRC Government and other governments around the world, namely, a 
city lockdown, travel restrictions and bans, extension of the Lunar New Year holidays, mandatory quarantine orders, 
border closures, etc. Inevitably, given Hong Kong’s interconnectedness with China, Hong Kong businesses will be 
commercially impacted. 
 
Under Hong Kong statute, force majeure (which normally refers to a specified event or events beyond the parties’ 
control, where one or both parties would be entitled to (i) cancel the contract; (ii) be excused from the performance of 
the contract; (iii) suspend performance of the contract; (iv) claim an extension of time for performance of the contract) 
will only apply if the parties included a force majeure clause in their contract. Further, the clause itself is subject to the 
usual common law principles and rules of contractual construction and interpretation.  
 
If absent an express contract provision, a party to a contract may need to rely on the common law doctrine of frustration, 
which is generally very narrow in scope. This article aims to explore the two concepts and provide some key take-away 
points for clients. 
 
Force Majeure 
 
In Hong Kong, commercial contracts often include a force majeure clause setting out the consequences if an 
unforeseen event occurs. A force majeure clause will help allocate risk when an unforeseen event adversely affects 
the ability of one or both parties to perform their contractual obligations on time or at all.  
 
Generally, force majeure clauses come in different forms, but typically, they have the following features: 

 
1. Defining of certain events as a force majeure event or events beyond the reasonable control of a party, including 

specifying a non-exhaustive list of examples of events covered by the clause; 
 

2. Provides for a party to be excused from performance of its contractual obligations where such event is triggered; 
 

3. Requiring a defaulting party to give notice to the other party in a prescribed form and within a specific timeframe 
when a force majeure event has occurred; 

 
4. Provides the consequences of the occurrence of a force majeure event, such as suspension for performance of 

obligations or extension of time for performance of obligations. 
 

Does COVID-19 qualify as a force majeure event? 

 
Whether circumstances arising out of the COVID-19 outbreak will qualify as a force majeure event ultimately depends 
on the construction of the clause. The party invoking the clause will generally have to prove that: 
 
(a) The event is covered by the force majeure clause as drafted – some clauses make it reasonably clear if they 

specifically identify “disease”, “epidemic” or “quarantine” as force majeure events, whilst other clauses may 
include more general events such as “Acts of God” or “circumstances beyond the parties’ control”; 
 

(b) The defaulting party has been prevented, hindered or delayed from performing the contract by reason of that 
event;  
 

(c) The defaulting party’s non-performance was due to circumstances beyond its reasonable control; and 
 

(d) There were no reasonable steps that the defaulting party could have taken to avoid or mitigate the event or its 
consequences.  
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Frustration 

 
Where a contract does not provide for a force majeure clause, the common law doctrine of frustration could become 
relevant. This doctrine operates to discharge a contract where there is an occurrence (or in some cases, a non-
occurrence) of some event beyond the control of the parties, for example, where performance of the contract became 
physically or legally impossible or too radically different from the original purpose of the contract. It is essential that the 
frustrating circumstances must arise without fault of any of the contracting parties. 
 
The test for frustration requires an event which significantly alters the contractual rights/obligations from what the parties 
reasonably envisaged when the contract was entered into so that it would be unjust to hold the parties to their initial 
contractual obligations in the new changed circumstances.  
 
The doctrine however, is very limited in scope: (1) a contract will not be frustrated if it has a force majeure clause; (2) 
mere inconvenience to perform the contract or the fact that a contract has become more onerous to perform will not 
suffice to frustrate a contract to excuse non-performance; (3) if the impossibility of performance is the fault of either of 
the parties.  
 
Hong Kong case law is clear that frustration may not be invoked merely to get out of a bad commercial bargain or if the 
parties have foreseen the relevant event. Examples of frustrating events include: (1) the physical destruction of the 
subject matter of the contract; (2) cancellation of an expected event; (3) delay; (4) legal changes; (5) death or incapacity 
of a party.  
 
Notably, demonstrating the difficulty in relying on the doctrine of frustration, in Li Ching Wing v. Xuan Yi Xiong [2004] 
1 HKLRD 754, a case which concerned the SARS epidemic, the court rejected the tenant defendant’s attempt to rely 

on frustration to discharge a 24-month lease which he was 13 months into. The tenant defendant was subjected to a 
10-day isolation order due to SARS in 2003. The court rejected the tenant defendant’s case on the ground that the 
isolation order was only for a short period of time in the context of the entire lease.  
 
What should you do? 
 
1. Clients should review and revisit their existing contracts to see if they contain a force majeure clause and, if they 

do, check whether their  wording is sufficient to cover the outbreak of COVID-19, whether any notification 
requirements and timelines for reporting the event are to be complied with upon invoking the clause, and to 
check the consequences of the force majeure event; 
 

2. Advice should be sought on the scope and effect of the force majeure clause, if there is one or, if there isn’t one 
whether going forward new contracts should include one. 

 
 

Recent publications 
 
The move towards the use of technology in dispute resolution 
 
SFC reprimands and fines BMI Securities Limited for AML breaches and suspends RO 
 
Consultation on amendment to the Personal Data (Privacy) Ordinance (Cap. 486) 
 
2019 Competition Law Review   

https://www.deacons.com/news-and-insights/publications/the-move-towards-the-use-of-technology-in-dispute-resolution.html
https://www.deacons.com/news-and-insights/publications/sfc-reprimands-and-fines-bmi-securities-limited-for-aml-breaches-and-suspends-ro.html
https://www.deacons.com/news-and-insights/publications/consultation-on-amendment-to-the-personal-data-(privacy)-ordinance-(cap.-486).html
https://www.deacons.com/news-and-insights/publications/2019-competition-law-review.html


 

6 
 

 

 

 

 
 

Whilst every effort has been made to ensure the accuracy of this publication, it is for general guidance only and should not be treated as a substitute for specific 
advice. If you would like advice on any of the issues raised, please speak to any of the contacts listed.  
0320 © Deacons 2020 

   www.deacons.com 

 

 

Joseph Kwan 
joseph.kwan@deacons.com 
+852 2825 9324 
 

Paul Kwan 
paul.kwan@deacons.com 

+852 2826 5354 

 

Alex Lai 

alex.lai@deacons.com 

+852 2825 9259 
 

Justin Yuen 
justin.yuen@deacons.com 
+852 2825 9734 
 

Robert Clark 
robert.clark@deacons.com 
+852 2825 9268 
 

Richard Hudson 
richard.hudson@deacons.com 
+852 2825 9680 
 

Peter So 
peter.so@deacons.com 
+852 2825 9247 
 

KK Cheung 
k.k.cheung@deacons.com 
+852 2825 9427 
 

Joseph Chung 
joseph.chung@deacons.com  
+852 2825 9647 
 

Carmen Ng 
carmen.ng@deacons.com 
+852 2825 9502 

Want to know more? 

mailto:joseph.kwan@deacons.com
mailto:paul.kwan@deacons.com
mailto:alex.lai@deacons.com
mailto:justin.yuen@deacons.com
mailto:robert.clark@deacons.com
mailto:richard.hudson@deacons.com
mailto:peter.so@deacons.com
mailto:kwokkit.cheung@deacons.com
mailto:joseph.chung@deacons.com
mailto:carmen.ng@deacons.com

